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ABSTRACT

The passage of the Bharatiya Nyaya Sanhita, 2023 (BNS) signifies a paradigm shift in India’s criminal
justice philosophy, by introducing community service as a statutory mode of punishment for certain
offences. This reform is consistent with the international movement towards rehabilitative and
restorative approaches that balance the need for accountability with social reintegration, rather than
solely incarceration and monetary penalties. However, the practical success of community service
depends not only on its legislative recognition, but also on the existence of a coherent institutional
framework able to guarantee uniform implementation, judicial consistency and effective supervision.
This paper critically examines the extent to which the introduction of community service under the BNS
represents a substantive advance in reformative justice, or whether it is a largely symbolic legislative
innovation. The paper adopts a doctrinal research methodology and examines the relevant provisions
of the BNS, judicial principles relating to sentencing and comparative practices in jurisdictions where
community service has evolved as a structured and effective penal measure. The article discusses the
conceptual basis of community service and critiques the inadequacy of the existing statutory
framework and mechanisms of implementation and the legal, administrative and infrastructural
hurdles to effective implementation in India. It also points out the problems of judicial discretion, lack
of standardised procedures, monitoring shortfalls, institutional coordination and public perception
which undermine the transformative potential of this sentencing option. The study presents a
comparative analysis of the successful community service programmes and shows that comprehensive
legislative guidelines, specialized supervisory institutions, clear offender assessment criteria and
measurable standards for compliance are required. The article concludes that the BNS is a significant
normative commitment to reformative justice, but its goals are unattainable without robust procedural
safeguards, administrative readiness and policy reforms. It argues that community service should
move from a mere symbolic statutory provision to an effective sentencing tool that can facilitate
offender rehabilitation, reduce prison overcrowding and foster a more humane and restorative
criminal justice system in India.
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1. INTRODUCTION modernize the criminal law by incorporating
features catering to the present-day societal
demands and modern laws. One of the main
improvements to criminal law under BNS is the
introduction of Community Service as a form of
punishment especially for minor or less serious

The adoption of the Bharatiya Nyaya Sanhita is a
major overhaul of India’s criminal justice system,
supplanting the colonial-era Indian Penal Code.
The IPC was largely reflective of retributive and
deterrent approach to punishment with emphasis

e ) _ offenses.?
on imprisonment and fines.? The BNS intends to
! The Bharatiya Nyaya Sanhita, No. 45 of 2023; Indian 45-47 (6th ed. 2016)
Penal Code, No. 45 of 1860 (repealed). 3 The Bharatiya Nyaya Sanhita, No. 45 of 2023, § 4.

2K.D. GAUR, TEXTBOOK ON INDIAN PENAL CODE
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The new criminal laws introduce reparation as a
form of community service, which is a non-
custodial penal measure whereby a person is
required to perform unpaid work for the
community. This is unlike traditional measures
that are solely for punishment, as community
service through the involvement of the offender in
the community not only makes the offender
responsible but also promotes a feeling of
responsibility and social integration.

This change is part of a larger change in
philosophy in criminal law from a system that was
primarily concerned with punishment and
deterrence to a system that stresses reform and
rehabilitation. The reformative theory of
punishment supported by jurists like Jermey
Bentham and Cesare Beccaria states that the
primary object of the punishment should be to
transform the offender into a law abiding citizen
and not just to inflict pain. In that sense,
community service seems to be a more humane
and progressive way of administering justice.

But the fact that this provision is enacted does not
in itself provide any inherent guarantee that the
provision will be successfully implemented. There
are no clear cut rules and procedures for making
the provision work, and thus raising crucial
questions about its implementation and effects.
The paper attempts to examine whether the
provision of community service under the
Bharatiya Nyaya Sanhita, brings about a real
change in the system or is it just a symbolic change
without much substantive effect.

2. CONCEPTUAL FRAMEWORK

The notion of punishment within the legal
framework of criminal law has progressed
through several philosophically substantiated
ideas, specifically retribution theory, deterrence
theory, and rehabilitation theory. Retribution
theory, one of the oldest theoretical frameworks,
posits that punishment is morally warranted in
response to wrongdoing. It upholds the principle
of proportional reciprocity, stipulating that the

4N.V. PARANJAPE, CRIMINOLOGY AND
PENOLOGY 101-03 (18th ed. 2019).

5 ANDREW ASHWORTH, SENTENCING AND
CRIMINAL JUSTICE 75-78 (6th ed. 2015).

6§ JEREMY BENTHAM, AN INTRODUCTION TO THE
PRINCIPLES OF MORALS AND LEGISLATION 170
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offender should be penalized commensurate with
their acts.*

The theory of deterrence posits that the purpose
of punishment is to prevent illegal behavior by
instilling dread of consequences. Deterrence
operates on two levels: specific deterrence and
general deterrence. Specific deterrence aims to
prevent the individual offender from reoffending,
whereas general deterrence seeks to dissuade the
broader community from engaging in criminal
behavior.® Deterrence theory has received
endorsement from numerous philosophers,
including Jeremy Bentham, who employed a
utilitarian framework to argue that punishment
should focus on enhancing societal welfare by
reducing crime.® Nonetheless, deterrence theory
may result in excessive punishment, which does
not inherently ensure behavioral modification.

The limitations of retributive and deterrent
theories have resulted in the development of the
reformative philosophy of punishment, regarded
as a more humane approach. The focus shifts from
the crime to the criminal, with an enhanced
emphasis on reformation and rehabilitation. The
idea acknowledges that the majority of criminal
behavior stems from social and economic
deprivation, inadequate education, or
psychological factors, and therefore aims to
address the underlying causes of the issue.
Notable jurists such as Cesare Beccaria advocated
for logical punishment, asserting that penal law
focuses on prevention rather than retribution.’

The Indian legal system is increasingly adopting a
reformative approach. In Mohd. Giasuddin v. State
of A.P.B the Supreme Court emphasized that the
purpose of punishment is to rehabilitate the
offender, enabling him to become a productive
member of society, rather than merely
administering punitive measures. In the case of
State of Punjab v. Prem Sagar,’ the Court
emphasized the necessity of tailoring the penalty
to the specific circumstances of the perpetrator.
This clearly demonstrates the transforming role of
the judiciary.

(1789).

7 CESARE BECCARIA, ON CRIMES AND
PUNISHMENTS 93-96 (1764).

8 Mohd. Giasuddin v. State of Andhra Pradesh,
MANU/SC/0066/1977

9 State of Punjab v. Prem Sagar, MANU/SC/1886/2008
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In contemporary society, community service
exemplifies a notable kind of non-custodial
punishment aligned with the principle of
rehabilitation. Community service mandates the
offender to perform unpaid labor for the
community as an alternative to incarceration. This
may entail the sanitation of public areas and
assistance with social services. Community service
enables the criminal to remain integrated within
their social environment. In contrast to jail, which
typically secludes the wrongdoer from society.

The primary advantage that society derives from
community service is the facilitation of
rehabilitation and reintegration of individuals into
the community. This can be accomplished by
engaging in constructive activities that foster a
sense of responsibility and discipline. It also
mitigates the stigmatization associated with
incarceration, facilitating a smoother
reintegration process. Furthermore, it benefits the
community by rendering punishment socially
beneficial. Moreover, the severity of punishment
administered to violators guarantees that it does
not incite animosity or anger towards the nation
or its court system. This punishment offers a dual
benefit, facilitating the offender's reintegration
while concurrently addressing community needs.

Community service plans address concerns such
as prison overcrowding and the substantial
expenses associated with incarceration. There is
global agreement that non-custodial approaches
can serve as effective alternatives to incarceration.
The United Nations, via the Tokyo Rules,
underscores the necessity of adopting such
measures to attain equilibrium in the criminal
justice system. The efficacy of community service
depends on its implementation. In the absence of
appropriate guidelines and oversight, it may
become  unpredictable and  exploitative.
Consequently, while community service embodies
reformative justice, its efficacy will hinge on the
frameworks that support it.

e Community Service under the Bharatiya Nyaya
Sanhita:

The incorporation of community service as a
substitute for incarceration in the Bharatiya Nyaya
Sanhita signifies more than merely a procedural
alteration; it may indicate a transformation in

10K D. GAUR, TEXTBOOK ON INDIAN PENAL
CODE 45-47 (6th ed. 2016).
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India's punitive philosophy. The Indian Penal Code
traditionally reflects a colonial paradigm of
punishment, emphasizing incarceration and
monetary fines as the principal sanctions for
criminal offenses.!® This approach primarily
aimed to dissuade offenders or impose
punishment for their crimes, with minimal regard
for individual circumstances or the possibility of
rehabilitation. The BNS's implementation of
community service as a punitive measure
indicates a shift from a restrictive methodology
towards more contemporary trends in criminal
justice systems.

The formal execution of community service in the
BNS constitutes both enabling and ambiguous law.
Although the pertinent statutory provisions allow
for the imposition of the specified penalty for
specific offenses, a comprehensive framework for
the matter at hand is lacking.!’ The statute
neglects to clarify which types of duties qualify as
community services and provides no rules about
the duration, oversight, or proportionality of such
penalties. The identified deficiency is substantial,
as punishment constitutes a fundamental aspect of
criminal law and must exhibit clarity in this
context. In contrast to the effective sentencing
frameworks in other countries that incorporate
community service as part of community orders,
the BNS delegates critical decisions to the
discretion of the courts. The issue at hand is
whether an ambiguously defined punishment may
facilitate reformative justice or merely serve as a
temporary solution.

Judicial discretion is crucial in the implementation
of community service under the BNS. The Act
grants courts the jurisdiction to decide both the
imposition of community service and its execution
method. This discretion corresponds with the
overarching trend in Indian sentencing
jurisprudence, wherein courts have underscored
the significance of individualized justice. In State
of Punjab v. Prem Sagar'?, the Supreme Court
emphasized that sentence should be customized
to the particular circumstances of both the offense
and the offender, rather than adhering to
inflexible formulas. This method, however
normatively attractive, assumes the presence of
institutional support systems to aid courts in
rendering informed decisions. Without probation

' The Bharatiya Nyaya Sanhita, No. 45 of 2023, § 4.
12 State of Punjab v. Prem Sagar, MANU/SC/1886/2008
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officers, assessment reports, or established
sentencing criteria, the application of discretion
may rely heavily on intuition, heightening the
potential for inconsistency and arbitrariness.

An other significant element of the BNS
framework is the discretionary authority to
employ community service as a form of
punishment. The legislation neither requires the
implementation of community service in any
situation nor establishes a presumption for non-
custodial punishment for minor offenses.'® This is
a prudent legislative choice, as it enables courts to
implement community service while preserving
traditional methods of penalizing offenders.
Nevertheless, this results in the potential for the
option to be underutilized. Judicial traditions
frequently rely on established practices and
conventions; in the absence of legislative
guidelines or incentives, judges may continue to
employ  historically  effective sentencing
procedures, such as fines and brief incarceration.

3. UNSATISFACTORY GUIDELINES AND
IMPLEMENTATION MECHANISMS

A significant feature of the BNS system is its
discretionary method regarding community
service penalties. The law does not mandate
community service as a penalty for any category
of offenders, nor does it establish a presumption
favoring non-custodial sentences for minor
offenses. The latter is an effort to exercise
prudence in legislation, permitting the judicial
system to evaluate community service while
preserving alternative  punitive  measures.
Nevertheless, it may also lead to the disregard of
the clause. The sentencing procedure frequently
entails considerable routine, and in the absence of
explicit directives or guidelines for judges, they
are likely to persist with their customary practice
of administering fines and incarceration.
Consequently, community service may be
relegated to a peripheral position within the
overarching sentencing structure, thereby
constraining its transformative capacity.

The principal limitation of the current framework
is the absence of regulations for the monitoring
and enforcement of this punishment. A
punishment that is inadequately supervised and
enforced will inherently lack normative

13 The Bharatiya Nyaya Sanhita, No. 45 of 2023, § 8.
4 LAW COMM’N OF INDIA, 156TH REPORT ON THE
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credibility. The BNS contains no provisions to
guarantee compliance with community service
orders. Moreover, this issue is exacerbated by the
challenges our current system has in enforcement,
stemming from administrative complexities and
constrained resources. In the absence of a robust
institutional framework such as community
corrections, the effective implementation of
community service may become challenging and,
in certain instances, may merely serve as a
symbolic endeavor. The Law Commission of India
has previously underscored the necessity for
systematic sentencing and support to facilitate the
effective implementation of  alternative
punishments; nevertheless, these
recommendations have not been fully
incorporated into the existing framework.**

The absence of explicit requirements concerning
community service results in several additional
issues related to the Constitution of India. It is
crucial to recognize that, in the absence of explicit
criteria, such a penalty may readily become
arbitrary and potentially manifest as exploitation.
This issue is pertinent in light of Articles 14 and
23 of the Constitution, which stipulate that all
citizens must be equal under the law and that
forced labor is prohibited within the nation!®
Neglecting the principles of proportionality and
justice about community service penalties will
leave the socio-economic conditions of certain
groups unaltered.

The implementation of community service inside
the BNS signifies a significant symbolic
acknowledgment  of  reformative  justice.
Nonetheless, its true relevance remains
indeterminate at this time. The absence of a
definitive definition, established rules, or any
organizational structure indicates that the
principle remains in its embryonic stage. Unless
these fundamental issues are addressed,
community service will persist as a mere
occasional option rather than an essential
component of punishment in India. The primary
issue lies not in the acceptance of community
service as a concept, but in its legal
implementation.

INDIAN PENAL CODE (1997).
1S INDIA CONST. arts. 14, 23.
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4. COMPARATIVE JURISPRUDENCE

A critical investigation of community service
within the Bharatiya Nyaya Sanhita will be
insufficient without a comprehensive comparative
context. Jurisdictions such as the UK, USA, and
New Zealand have been developing alternatives to
incarceration for numerous years. This event
elucidates the potentialities and limitations
inherent in non-custodial penalties. India is at a
juncture when it must establish a system, while
other countries illustrate the deficiencies present.

In the UK, community service is categorized under
Community Orders established by the Criminal
Justice Act 2003. These orders not only provide
alternatives to incarceration but also provide a
structured sentencing framework encompassing
elements such as unpaid labor, supervision, and
rehabilitative treatment. The Sentencing Council
has established detailed sentencing guidelines
that specify the types of offenses appropriate for
community orders and the proportionality of the
sanctions concerning the duration and severity of
the required service. A robust probation system
enhances the enforcement of orders and bolsters
their legitimacy. Consequently, community service
constitutes a component of the criminal justice
system in the UK.

A comparable concept exists in America, where
community work is frequently mandated for
individuals on probation.'® In the United States,
the significance of discretion in the judicial
process is paramount and reinforced by different
institutional frameworks, including the
employment of probation officials and mandatory
reporting obligations. This ensures that the
assignment of community service will be
successfully fulfilled. Furthermore, incorporating
community service within the rehabilitation
strategy serves as an effective means to merge
accountability with rehabilitation. Nonetheless,
academic critiques have emerged concerning the
inconsistent application of these methods
influenced by socio-economic factors.!”

In view of these developments, India appears to
be at a preliminary level relative to other
jurisdictions in the implementation of community
service according to the BNS framework. The

1 WAYNE R. LAFAVE, CRIMINAL LAW 28-30 (5th ed.
2010).
17 Julian V. Roberts, Community Sentences and Public
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institutional recognition of community work
represents a significant transition; nonetheless,
the lack of comprehensive statutory regulations
and oversight mechanisms hinders its
implementation. In contrast to the United
Kingdom and the United States, which has robust
probation services that guarantee oversight, India
has not implemented a complete probation
structure, rendering it ineffective in the country.

5. CHALLENGES FACED IN INDIA

The incorporation of community service as a
punitive measure in the Bharatiya Nyaya Sanhita
signifies a gradual transformation in criminal
philosophy; yet, the implementation of community
service in India encounters numerous challenges.
The principal impediment to the execution of the
legislation is the absence of an efficient
administrative framework capable of
implementing it. While other nations have
successfully implemented a community-based
approach to sentencing through a comprehensive
corrections system, India has yet to establish such
an administrative framework. Moreover, the Act
fails to delineate the responsibilities of
administrators, rendering the implementation of
the provision ambiguous.

The issue is closely associated with the insufficient
framework for probation in India. While the
Probation of Offenders Act, 1958, stipulates the
appointment of probation officers in India, their
presence is inconsistent and sporadic.!® Efficient
community service systems, as seen by other
regions, require probation officials proficient in
evaluating criminals and administering suitable
sanctions. Consequently, the absence of probation
institutions in India will render community
service both challenging and inequitable.

The other relevant concern pertains to the lack of
robust tracking and compliance measures. An
inadequately monitored penalty may ultimately
become a trivial formality. The BNS has not
established any provisions for the monitoring and
verification of community service completion.'®
The risk lies in the possibility of the penalty being
overlooked or just partially executed without
detection. Countries with  well-established
community service penalties utilize technology to

Confidence, 42 CRIME & JUST. 1, 15-18 (2013).
18 Probation of Offenders Act, No. 20 of 1958.
19 The Bharatiya Nyaya Sanhita, No. 45 of 2023.
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monitor compliance processes. India's absence of
such measures signifies a notable shortcoming in
its legislation.

Moreover, the urban-rural divide introduces an
additional layer of complexity to the discourse.
Assigning community service tasks in urban areas
may be straightforward due to the presence of
local government entities, NGOs, and other public
organizations; however, the scenario is
considerably more challenging in rural
communities, which face Ilimitations in
implementing such initiatives due to inadequate
infrastructure. This presents the risk of
establishing unequal access to alternatives to jail
sentence, thereby contravening the principle of
equitable application of law. A further inquiry
pertains to the feasibility of integrating
community service  within the current
administrative structure of a nation such as India.

6. CONCLUSION

The incorporation of community service as a form
of punishment in the Bharatiya Nyaya Sanhita
signifies a notable shift from the punitive
framework of the Indian Penal Code and highlights
a crucial acknowledgment of the reformative
perspective in India's criminal justice system. The
Bharatiya Nyaya Sanhita recognizes the
limitations of jail as a standard punitive measure
for criminal behavior by endorsing a rehabilitative
form of non-custodial punishment. This alteration
is normative in character due to the absence of a
definite structure, as previously proven.

To transform community service into an effective
instrument of transformation rather than only a
symbolic one, essential structural reforms must be
implemented. Initially, there 1is an urgent
requirement for legislation that explicitly defines
the parameters of community service, including its
duration, breadth, and the categories of offenses
eligible for punishment through this form of
service. Secondly, an efficient administrative and
supervisory framework is essential, encompassing
adequately educated probation officials and
appropriate monitoring organizations. In the
absence of such a system, community service will
remain predominantly ineffectual.

It is also crucial to incorporate measures that
prohibit arbitrary choices and abuse, particularly
in relation to the constitutional obligations of
Articles 14 and 23. Community services must be
founded on principles such as dignity, fairness,
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and equity, ensuring that they do not result in any
sort of coerced labor. Another necessary measure
is to guarantee that the service is skill-oriented
and rehabilitation-focused, so enabling offenders
to acquire valuable skKills.

Ultimately, judicial training and policy guidance
are essential for guaranteeing that the
implementation of community service is both
consistent and deliberate. Otherwise, this strategy
will be inadequately enforced. In conclusion,
although the BNS represents a notable
advancement in acknowledging reformative
justice, the efficacy of this innovation hinges on
the  successful implementation of the
modifications. Without any tangible measures for
implementation, community service will persist as
an ideal, failing to manifest in India.
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